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Know Your Rights

'OPPORTUNITY

Before buying or
selling a business
opportunity, map
out a strategy to
benefit from the
regulatory laws in
24 states.

usiness opportunity regu-
lation might very well be
called the great unknown
body of law. While the fed-
eral government and as
many as 24 states regulate the sale
of business opportunities, bo.th sell-

| . ers and buyers are us

unaware of these laws. Until recently,
in fact, several state regulatory agen-

cies charged with the administration

of business opportunity laws were
only dimly aware of their own regu-
lations. :

This is changing. A number of
state enforcement agencies are start-
ing to pick up the pace. At the same
time, business opportunity buyers
are finding they have new legal
muscle available to them when they
are disappointed in the investments
they've made.

_BY ANDREW A. CAFFEY

WHAT IS A BUSINESS
OPPORTUNITY?

With the federal government
and 24 states—Alabama, California,
Connecticut, Florida, Georgia, Indi-
ana, lowa, Kentucky, Louisiana,
Maine, Maryland, Michigan, Minne-
sota, Nebraska, New Hampshire,
North Carolina, Ohio, Oklahoma,
South Carolina, South Dakota, Texas,
Utah, Virginia and Washington—in
this game, you can imagine the vari-
ety of definitions of the term “busi-
ness opportunity.” Some states do
not even use the term “business op-
portunity” but regulate “Seller As-
sisted Marketing Plans” (the under-
lying concept is virtually the same).

In its most general sense, a busi-
ness opportunity is a sale of goods or
services enabling the purchaser to
begin a business, and where the seller
makes certain statements, represen-
tations, or guarantees'in the course
of the sale. The statements described
in most state statutes usually refer to
the seller promising to assist in lo-
cating accounts or vending machine
sites, guaranteeing the business op-
portunity will generate income in ex-
cess of the purchase price, offering
to buy back any goods assembled or
fabricated by the purchaser, or prom-
ising to deliver a “marketing plan.”

The definitions include a fasci-
nating variety of sales programs, in-
cluding breeding and marketing pro-
grams for chinchillas, earthworms,

“rabbits, minks and vicuiias; distribu-

tion of water filtration devices; mate-
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Looking for a Sweet Deal?

Webster's defines ‘Blue Chip’ as: highest value, excellent
quality, the most succesful and stable in its field. Invest in a

Blue Chip Cookies franchise store and get a great return -
the Best Cookies in the Country™.

Blue Chip Cookies offers franchisees:

¢ Complete Training and
On-going Support

* Advertising and Marketing
Support

* Assistance with Site Selection
and Store Design

¢ Area & Individual Franchises
Available

For more information call

1-800-888-YUMM

Offering by prospectus onty
Average investment: $170,000.00

or write

Blue Chip Cookies Franchises
Corporation

124 Beale Street, Fourth Floor
San Francisco, CA 94105

THERE IS NOTHING TO THINK ABOUTH
MAACO, is the National leader in the auto painting field and it Is a tremendous
advantage to be with the #1 company in this industry. !

DON'T SETTLE FOR LESS
Mayben‘swmameﬁngandnmmungsystmﬂ\athayemdeusso

successful. We know what we're doing!
i) ,“E

® $55,000 minimum cash required
CALL TODAY AND FIND ho ABOUT US.

. 1-800-521-6282
!Jqda Kemp
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rials for operating your own trave]
agency; and vending machine routes
for the distribution of everything from
candy to cigarette lighters.

RULES AND REGULATIONS

A company fitting the definition
of “business opportunity” is gener-
ally required—depending on the state
in which the business opportunity is
offered—to prepare and deliver a dis-
closure document to every buyer,
register the business opportunity of-
fering with state authorities, and pro-
vide a substantial bond in conjunc-
tion with the registration.

Business opportunity sellers are
subject to a variety of sanctions for
failing to comply—everything from
the threat of a lawsuit from an in-
jured buyer to criminal liability. In
some cases, the Federal Trade Com-
mission (FTC) can bring enforce-
ment actions against violators, seek
civil damages on behalf of injured
consumers, and assess fines up to
$10,000 per violation.

These serious sanctions notwith-
standing, business opportunity sell-
ers have, for the most part, ignored
the law. Take the state of Maryland,
for example. While more than 600
franchisors have registered under
the franchise registration law, only
eight companies are currently regis-
tered under the state's business op-
portunity law. Maryland’s experience
is not uncommon. Where are all the
business opportunity sellers?

The answer is not an easy one.
Historically, the regulation of busi-
ness opportunity sales has been tar-
geted at dishonest scam artists. Most
state legislators have assumed busi-
ness opportunities were by defini-
tion illegitimate and suspect. During
lobbying campaigns on behalf of fran-
chisors, legislators often asked why
they should be concerned about the
burdens imposed by a business op-
portunity bill when “we're talking
about sleazy, fraudulent business ac-
tivity here.”

Why, indeed? There is no or-
ganized voice of legitirhate busi-
nesses to appear before the legisla-
ture and be heard. It is a hard reality
of legislative life that legislative pro-
posals take the path of least resis-
tance offered. )

The original goals of business
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opportunity regulation were clear.
State enforcement agencies, faced
with a number of fraudulent opera-
tors offering moneymaking schemes,
found their hands tied by the limita-
tions of the narrowly drawn fran-
chise and securities laws. They
needed a means of taking quick ac-
tion when they received complaints
from investors in business opportu-
nities that were neither securities
nor franchises. The registration re-
quirement would tell enforcement
agents immediately if a given sales
program was operating illegally in
the state, so they could move in.

And move in they do ... when
they have a clearcut case against
the seller. State attorney generals’
offices send an assistant attorney gen-
eral to the place of the sales offering,
with a state trooper escort, and de-
mand the sales effort shut down im-
mediately.

But in most instances, the case
is not so clear-cut. Instead of a threat-
ening visit, the business opportunity
seller receives an almost friendly let-

e

SELLER BEWARE

These questions will help identify if your business is a business

opportunity:

1. Do you sell a program, materials or equipment that enables
the purchaser to start a business? (Some states include
enhancement or maintenance of an existing business.)

2. Is there a payment in excess of $500 for goods, supplies,
equipment or services? (Some definitions have a smaller threshold.)

3. Do you make any of the following representations?
(“Representations” include not only oral statements and written
promises, but also advertising copy and promotional brochures.)

a) You will provide assistance in locating sites for vending
machines (or any coin-operated devices).

b) The business opportunity is a “secured investment.”

¢) There is a market for any goods or services to be marketed or

fabricated by the purchaser.

d) You will buy back any products made, grown, or bred by the

business opportunity buyer.

e) The buyer will operate a profitable business, or will generate
revenues in excess of his or her investment.

f) The seller guarantees money can be made. (A guarantee has
been construed by one federal court where the word “guarantee” was
never used, but the company’s advertising conveyed that

impression).

g) The seller will provide a “marketing plan.”
h) You will refund the purchase price if the purchaser is

dissatisfied.

There are exemptions and exclusions in these laws, but they
change from state to state. Consult experienced counsel if you see

your business described here.

—AAC

““THE HIGHS AND
LOWS OF A GREAT

BUSINESS IDEA"
WHILE-YOU-HAIT HONOGRAMAING

HIGH TRAFFIC
Flexible store design combined with our pro-
fessional leasing team insures locations in only the

very best high-traffic shopping malls in your area.
HIGH PROFIT
Computerized and

monogramming
accessorics (while the customer waits) is 2 cash
business that enjoys high profit margins.
LOW INVENTORY

Justa small inventory of quality, high-profit
{rems satisfy most customers. Additional

LOW INITIAL
INVESTMENT
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BUYER BEWARE

What should you do before buying a business opportunity?

1. Read. 1f you receive a disclosure document or are asked to
sign any legally binding contract, read it carefully. You may want to
take it to an attorney or financial advisor.

2. Stay cool. Don't lose your head to the allure of easy profits.
There are no easy profits. Contact some current owners—are they
satisfied with their investment? The old expression is still helpful: If
it looks too good to be true, it probably is.

3. Check the company out. If your state has a business
opportunity statute, contact state officials to check on the company’s
registration status. Ask if there are any complaints on file. Do the
same with your local Better Business Bureau. .

4. Get it in writing. If you hear any promises of delivery,
guarantees of satisfaction, money-back offers, or the like, ask for
confirmation in writing. If a shipment of supplies or equipment is
promised on a certain date, have the company send a letter of
confirmation. : )

5. Negotiate. Be careful about paying large sums of money on the
promise of future delivery of equipment or supplies, especially if you
don’t know the company well. Negotiate the terms of purchase. For
instance, suggest two-thirds of your payment be deferred until most
of your product is delivered. You could even suggest placing the
purchase price in escrow or asking your personal attorney to hold
the check until delivery is made.

6. Be assertive. If you have a complaint, take it up with the seller
first. Like all business owners, business opportunity sellers don’t
want unhappy customers. Put your complaint or request in writing
and keep a copy. If you get no response, consult a lawyer. Contact
state authorities if you feel you have been defrauded. @~ —A.A.C.

ter requesting he or she submit some
information to the state. The seller is
then told he or she is selling a busi-
ness opportunity under state law defi-
nitions and has 30 days to demon-
strate to the state why it should not
issue a cease-and-desist order and
seek other remedies against the com-
pany.

ALL THE RIGHT MOVES

If your company offers business
opportunities, what can you do to
avoid these messy complications in
your life? First, become knowledge-
able about this body of law.

Next, work with an attorney
who’s knowledgeable and experi-
enced in this area. You will be sur-
prised at the number of lawyers who
have never even heard of business
opportunity laws.

Finally, doublecheck and con-
trol statements you make during the
course of all sales presentations so
certain representations and pro-
scribed catch phrases (the terms
“buy-back” and “secured investment”

THiS OPPORTUNITY

If you're an eager entre-
prencur looking for a dis-
tinctive new, high profit/
low overhead business,

give us a call.

We're AmeriSpec®, the
leader in the growing, pro-
fessional, dynamic field of
home inspections. Fast
hecoming a necessary part
of real estate transactions
everywhere, home inspec-
tions entail a visual exam-

1855 W. Katella Ave.
Ste. 330
Orange, CA 92667

-~ WILL Not KNOocK TWICE.

ination of over 400 prop-
erty checkpoints...valued
by both real estate agents
and consumers,

As an AmeriSpec fran-
chisece, you benefit from
our extensive industry
resecarch, experience,
training and proven
products and services.
Franchise fees from
$15,900. Call today for
details.

AmenSpects a registereg radamark of
AmenSpec, In anchisor of home
inspechon compames. Each compiny

independently owncy and opeidicd,
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are strictly regulated by Nebraska
law, for instance) are not used by
your salespeople (see “Seller Be-
ware” on page 121).

B8E AWARE OF YOUR RIGHTS

Business opportunity buyers are
granted important rights under these
laws. Not only must a full pre-sale
{isclosure document be delivered,
with a “cooling-off” period to follow,
but the state statutes typically allow
a dissatisfied buyer who dees not
receive the requisite information or
is defrauded in some way to bring a
lawsuit in state court. Many busi-
ness opportunity laws also allow the
buyer to recover court costs and at-
torneys’ fees, so there is built-in in-
centive for pursuing the company
violating the state law.

Business opportunity buyers
must still be cautious in making in-
vestment decisions, though. If a dis-
closure document is made available
to you, read it carefully. If you are in
a state with a business opportunity
statute, check with state agencies
for the company’s registration record.
The Better Business Bureau isalsoa
good resource,

Remember, even though the pat-
tern of federal and state business
opportumty laws gives the appear-
ance this is a regulated form of do-
ing business, it'’s nat. Do not expect
to find widespread compliance. For
good or bad, the world of business
opportunities is still “buyer beware.”
And for businesses offering any pro-
gram enabling the buyer to start a
business, it is also “seller beware.”

The business opportunity laws
are still developing, but they pose a
difficult dilemma for a great number
of regional and national compames.
Compliance can be expensive, but
failure to comply can be even more
expensive.

For a listing of state business
opportunity lows and enforcement
agencies, contact Andrew A. Caffey at
1201 New York Ave. NW., #1000,
Washington, DC 20005. .-

Andrew A: Caffey is a pariner in the
Washington, DC, ‘office of Venable,
BaeqenHoward&Ct‘viktt: where he

heads-a uatwualpmdtce team spe- -

cializing in distribution, franchising,
dnd busums oppoﬁumty Iaw 2103

D ozens of Fortune 500 executives have pulled
the rip cord on corporate life to launch their

second careers as AlphaGraphics Printshops Of
The Future franchise owners.

AlphaGraphics franchise owners benefit
from one of the franchise industry’s
leading R&D programs and support
system. Over 325 locations world-wide
utilize lasers, computers, presses,
electronic duplicators and an exclusive

satellite network to meet the expanding ,; . RER A \
. ‘ i <) "%

demand for printed communications.

Stave Moor
Money & Success RADwmeloyCo  Playsxo  Bankof Amorca

With the help of leading franchise analysts, MONEY magazine recently selected their
Top Ten from over 2500 U.S. franchisors. In a special edition (Dec.'90), the magazine
named those “established franchisors that promise to have continued growth in the
1990s " AlphaGraphics heads up the list.

In February SUCCESS magazine named their Top Ten business service fmu:hlses
rated in terms of potential growth. AlphaGraphics is #1.

So if you're ready to bail out of the corporate rat race, don't take a free-fall. Hook up
with AlphaGraphics... the company that specializes in turning landing pads into
launching pads.

Potential minimum cash: $60,000

on investment of %%S.OOO. g

Call toli-free: 1-800-528-488S. ina®
In Canada and Arizona call: al“nagrapn“}s
(602) 293-9200. Printshops Of The Future

3760 N. Commerce Dr., Tucson, AZ 85705
S
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If you're looking for an interesting, profitable business thar’s also affordzble, EAL
Medical Personnel Services is just what the doctor ordered.

We're specialists ar cemporary and permanent placement of licensed and unlicensed
medical personnel-one of the fastest growing career areas in the country.

Bexeer yet, you don't have to be a specialist yourself-we'll teach you everything you
need to know to get growing.

We offer hands-on training by EATs founder, plus simple-to-use systems for sales,
operations, 2dministration, acoounting, reporting and management. Call now and be
ndymamynurslnmofﬁzﬂ?.mﬂuwpbsdmwﬂlbcauwdmdmmedml
ﬁddbydmyurzooo.

|- . Echales Management Corporation medical -
- . Contact Jolm]. Fagnani, z-aoo-zssso“ E AI personnel -
= K ~'*5mm Cmmldm Photnix, AZ 85012 servlces s
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